Damage to Infrastructure:

What is the most effective means of cost recovery?

Payment & Performance Bond vs Auto Liability Insurance Policy
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Introduction

Herein, we will explain why the payment and performance (P&P) bond is NOT the appropriate risk
transfer instrument and why the interests of the respective state entities, regulating motor carriers, are
better served and protected by the auto liability policy.

In many states, motor carriers hauling over-size, over-weight or over-dimensional freight are
required to post a payment and performance bond in order to secure a permit. Typically, the payment
and performance (P&P) bond has language similar to the following:

“The purpose of this Bond is to guarantee that the Principal will be held accountable for any dam-
age done to the roadway, or structures, within right-of-way along the permitted route.

“If the Principal does any damage to the highway right-of-way as a result of movement on the road
or deviates from the stipulated routes and does damage to the highway right-of-way, this bond is hereby
extended to cover any removal or corrective action determined necessary by the owner.”

Next, we will examine WHY the protection, which states are attempting to address with the P&P
bond language, is ALREADY specifically addressed within the motor carrier’s auto liability policy.

P&P Bond vs. the Auto Liability Policy

There are 3 parties to a P&P bond: the principal (e.g., motor carrier), the surety (guarantor) and ®
the obligee (e.g., a state entity or bond beneficiary). A P&P bond guarantees the motor carrier’s
performance based on an underlying contract. In this instance, the permit’s terms and conditions are the
underlying contract. Therefore, the P&P bond is a 3" party guarantee that the motor carrier will perform
according to the permit’s terms and conditions.




The following “bond triangle” illustrates the relationship of the parties.

Payment & Performance Bond Triangle
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The auto liability policy is a contract between the insurer and the insured; it is a 2 party
contract. For an exchange of premium, the insurer agrees to pay 3" party claims for bodily
injury and property damage due to the insured’s negligence up to the limit of liability. The
following diagram illustrates this relationship.
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°
Scenario STRESS FRACTURE TO A BRIDGE:

$350,000 TO REPAIR! WHO PAYS?

In late 2014, a motor carrier moved a 350-ton generator over a permitted route including several interstate
roadways and 2 older bridges (1200 miles). Following the move, state engineers re-tested the bridges and
identified several stress fractures as a result of the move. The motor carrier had posted a payment and
performance (P&P) bond in the amount of $500,000; additionally, the motor carrier had an auto liability policy with
both a SIMM limit and the required MCS-90.

The state DOT filed a claim with the surety providing a copy of the P&P bond. The surety denied the claim
stating, in part, “...The Motor Carrier Policy of Insurance for Public Liability Under Sections 29 & 30 of the Motor
Carrier Act of 1980 (a/k/a MCS-90) endorsement to the motor carrier’s auto liability policy requires the auto liability
insurer ‘to pay, within the limits of liability, any final judgment recovered against the insured from negligence.” This
surety’s investigation has determined the claim for damage to the bridge is the result of the motor carrier’s
negligence and therefore falls under the scope of the motor carrier’s auto liability policy and the MCS-90. Said
motor carriers’ negligence does not fall within the scope of this surety instrument.”

The auto liability insurance policy is the first policy to respond to infrastructure damage. Even if a P&P
bond is in effect, the auto liability policy is the first source of funds to restore/repair the bridge, roadway,
right-of-way, side-street, etc.

Attached to the motor carrier’s auto liability insurance policy is the MCS-90 endorsement. This
endorsement requires the insurer to pay a 3™ party property damage claim (e.g., infrastructure damage) due to the
motor carrier’s negligence. The MCS-90 endorsement reads:

e “The insurance policy to which this endorsement is attached provides automobile liability insurance and is
amended to assure compliance by the insured....”

e “The insurer (the company) agrees to pay, within the limits of liability described herein, any final judgment
recovered against the insured for public liability resulting from negligence in the operation, maintenance or use g
of motor vehicles subject to the financial responsibility requirements of Sections 29 and 30 of the Motor Carrier
Act of 1980 regardless of whether or not each motor vehicle is specifically described in the policy and whether or
not such negligence occurs on any route or in any territory authorized to be served by the insured or elsewhere.”

e ‘It is understood and agreed that no condition, provision, stipulation, or limitation contained in the policy, this
endorsement, or any other endorsement thereon, or violation thereof, shall relieve the company from liability or
from the payment of any final judgment, within the limits of liability herein described, irrespective of the finan-

cial condition, insolvency or bankruptcy of the insured.”




“The insured agrees to reimburse the company for any payments made by the company on account of any
accident, claim, or suit involving a breach of the terms of the policy, and for any payment that the company
would not have been obligated to make under the provisions of the policy except for the agreement contained in
this endorsement.”

“The limits of the company’s liability for the amounts prescribed in this endorsement apply separately to each
accident and any payment under the policy because of any one accident shall not operate to reduce the liability
of the company for the payment of final judgments resulting from any other accident.”
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The polcy o which this endarsement is attached provides primary o excess nsurance, as ndicated by "T)," for the limits shown:

F] This meurance s primary and the company shall not be liable for amourts in excess of 51 000, 000 for aach socident.

| | This insurance is socess and the company shall nol ba labie for amownts in excess of & far mach aecidant in axcess of
the underying limit of & far each accident.

‘Whenevar required by the Fedaral Metor Camar Safety Admiristration (FMGEA), the company agrees to fumish the FMCESA a duplicate of said

polcy and all its endorsemants, The company also agreas, upon telephone request by an authorized representative of the FMCSA, to wardy that

the polioy is in foroe as of a particular date. The telephone number o call is ’

Cancellation of this erdonsement may be effected by the company of the insured by giving (1) thirty-fiva (35) days netice in wribting to the other
party (sakd 35 days notce to commence from the date the notice is mailed, proef of maling shall be sufficent proaf of notce|, and (2] if the
msued is subject 1o the FMCEA's registation requiremants under 48 WS C, 13201, by providing thirty {30) days notice 10 the FMCEA [said 30
days nolice o commence from the date the notice s recaived by the FMCSA at its office in Washington, D.C).

DEFINITIONS A5 USED IN THIS ENDORSEMENT

Accident includes continuous o repealed exposwe 19 conditions or
shich results in bodily imury, property damage, ar emrviroomental
damage which the neunsd reither expacted nor imended.

Mictor WVehicle mesns 8 land viehicle, machine, truck, tractor, tralar, or
sarmivaler propelled or drawn by mechanical power and used on a
highwvay for transporting property, or any combnation therecf

Bodily Injury means injury 10 Se body, sickness, of disesse 10 any
peraon, induding death reeulling from any of these.

Propery Damage mesrs damage to or loss of use of tangible
Rraparty

Enviranmental Restoration means resttulion lor the |oss, damage
ar destruction @ ratural resources armng out of the accidertal
decharge, dispereal, release of estaps N0 or wpon the lard,
atmasphara, watarcoursa, or body of watar, of any commedity
ransporied by & moter camer. This shell include the cost of
removal and the @ost af necessary measures @kan 16 mimmiza or
ritigate damage to humen health, the natural envircnment, fiah,
shelfish, and wildiifa.

Fublic Liability means labiity for bodily mjury, propery damags,
and environmentsd restoration

The irsurance palicy 1o which this endorsement is attached provides
automabile kabilly neurance and |8 amended o assure compliance by
the irsured, within the limits stated herein, as & melor carier of
praperty, with Sections 23 and 30 of the Matar Camer Act of 1980
and the rules and repgulators of the Faderal Matar Camer Safety
Admmnistration [FMCSA]

In considaraton of the premivm stated in the policy to which this
andorgement is attached, fhe inswer (the company] agrees to pay,
within the limits of liability described harin, any final judgmant
recovered against the insured for public lakbility resdting from
negligence In the operation, mairterance or use of motor vehices
sukect to the financial raspenelbdity reguirements of Sectiens 29 and
30 of the Motor Carnier Act of 1880 regardiess of whether or not aach
mtor vehicle (8 specifically described in the policy and whether ar not
auch negligence aGsure an any route or N any temitony aulbarized 1o ba
sarved by the Insured or elsewhens. Such insurance a8 is afforded, for
pubic: liability, does not apply to injury bo or death of the insured's
employees while engaged in the course of their employment, or
properly barmsparbed by the insured, designabed as carge. It &
undersicod and agreed that no condition, provision, slpulaboen, or
mifaticn cortaired in the palicy, this erdorsamant. ar any ather
endorsement thereon. or violafian thereaf, shall relieve the company
Trom liakility or fram the payment of any final

judgment, within the limits af Eabilty herein desoribed, imespective
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Howeser, all terms. conditiors, and limitations in the policy b
which the srdorsement is aftached shall remain in full force and
@ffecl @5 binding bateaen the nsued and the company. The
irsured agrees 10 reimburse the company for any payment made
by e company on acccunt of any accident, claim, o auit
Irealing B breach of the terms of tha policy, and for any payment
that the company would nat have besn chilgated 10 make under
the prowsions of the policy except for the agreemant contained in
this endorssment

It is further understood and agreed that, upon faiure of the
company 0 pay any final judgment recavanad against the insurad
&5 provided berein, the judgment creditor may mainain an sction
in any court of competent jurisdiction againet the comgany to
compal such paymant

The limite of the carmpary's Eabiity for the amounts prescribed in
this endarserment apply separalely to sach accident and any
payrant undar the palicy becauas of any are accdent shall not
operate 1o reduce the kabilty of the company far the payment of
final judgments resulting from any ather acoident

THE SCHEDULE OF LIMITS SHOWH OM THE REVERSE SIDE DOES MOT PROVIDE COVERAGE. The limits shown in the schedule are for

wifonmation purposss only.
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Summary

Regardless of the language in the P&P bond form, the motor carrier’s auto liability policy is the first means
of financial recovery as required by the FMCSA mandatedMCS-90 endorsement. The P&P bond form does not have
the MCS-90 and therefore, does not have the same legal requirement, due to negligence (direct and/or vicarious),
as the motor carrier’s auto liability policy.

Many P&P bond forms include a 1-year provision for reporting a claim. Conversely, the auto liability
insurance policy does not have a defined reporting time frame. For example, a section of state highway was
severely damaged in 2010 by an over-size move. The claim was not reported until 2014. The auto liability
insurance policy in place at the time of the occurrence responded to the claim.

Payment and performance bonds are beneficial to ensure payment of fuel taxes and permit fees.
However, for a state to require an additional P&P bond for movement on a right of way or highway does NOT
reduce risk or protect the state entity because the MCS-90 is not included on the bond form nor is it required to be
included.

As part of the permit application process, every state permitting office should simply require that a copy of
the motor carrier’s MCS-90 be filed with the permit application. Every motor carrier has a copy of it’s MCS-90 and
the MCS-90 shows the limit of liability and the auto liability insurer for the motor carrier. The MCS-90 should
include the name of the motor carrier and it’s US DOT #.

Determine that the limit of auto liability, noted on the motor carrier’s certificate of insurance, is adequate
for any potential infrastructure damage on the permitted route. A $1,000,000 limit is typically adequate for any
one permitted move.

An ACORD form (e.g., certificate of insurance) and the MCS-90 do not carry the same weight. A certificate
of insurance is information only and is NOT part of the insurance policy contract. The MCS-90 is an endorsement
to the auto liability insurance policy and therefore has direct impact on coverage and claims.

Review additional insured endorsements carefully to make certain that the rights of the additional insured
are adequately protected and addressed. Special attention should be given to severability of insureds language
and how limits apply to both the named insured and any additional insured. Additional insured endorsements are
not uniform and will likely vary by insurer.




Conclusion

A motor carrier’s auto liability insurance policy is the proper financial instrument to protect state entities
from damages to infrastructure during the movement of loads be they over-sized or of legal dimension. Requiring
an additional P&P bond should never be needed if the state validates the motor carrier’'s MCS-90, insurance
certificate (including limits) and other required auto liability insurance policy endorsements.
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